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Abstract
As the transgender community gains increasing visibility in society, women's colleges have begun to address new questions about who is eligible to attend. One such question is whether students who come out as transgender men after matriculation are eligible to remain enrolled and graduate from these institutions. The main claims relevant to this discussion are (1) colleges' right to retain their identity as all-women's institutions; (2) the parallel rights of cisgender female students who explicitly choose to attend an all-women's institution, and (3) transgender students' competing right to avoid arbitrary or capricious dismissal based on gender identity. This Note posits that contract law provides a useful framework for colleges to evaluate this question, since both express and implied contracts form the basis of the student-college relationship. Ultimately, this Note argues that, although solutions that satisfy all parties are impossible, harms can be minimized if transgender students are permitted to graduate and given appropriate support throughout the transition process, and other policies are adapted to address the concerns of cisgender female students. 
Introduction
The relationship between all-women's colleges and their transgender students 1 has only recently come to the forefront of academic discussion.
2 Gender was once viewed as intrinsically linked with biological sex, and this perceived relationship made it clear who was eligible to be admitted to single-sex institutions. For many individuals, however, sex and gender do not align, and the increased visibility of transgender individuals has forced women's colleges to confront these questions more directly. Women's colleges' decisions on whether to admit transgender students have been hotly debated by college administrators, and the issue has become increasingly imperative over the past few years with the increased visibility of the transgender community in society. 3 For instance, Mills College became the first women's college to 1. Throughout this Note, I refer to transgender men who begin to transition after matriculation at college as "transgender students;" I recognize the various and complex identities of students who are currently attending women's colleges, but this Note is primarily about these students. I also abbreviate "transgender" as "trans" at certain points. 2. See, e.g explicitly include transgender women in its written admission policy in 2014. 4 Many women's colleges have followed its lead since then. 5 Questions surrounding gender and belonging do not disappear once admitted students have enrolled, as many students transition during college. There is a complicated relationship between women's colleges and students who matriculate as their assigned birth sex and subsequently come out as transgender while in college. 6 While there are a few dozen four-year women's colleges in the United States, only three nonreligious four-year men's colleges remain. Because of their small number, and a significant dearth of available research about transgender students at men's colleges, this Note focuses exclusively on women's colleges. This Note examines the complicated relationship between women's colleges and their transgender students and explores equitable solutions in light of the parties' goals and obligations.
The main policies at issue in this Note are colleges' right to retain their identity as all-women's institutions and the parallel right of female students who chose to attend this type of school, weighed against transgender students' right to avoid arbitrary or capricious dismissal based on gender identity. Also relevant to the discussion are the tremendous harms that transgender students will inevitably face if , http://www.wellesley.edu/news/gender-policy/communityletter; Admission of Transgender Students, MOUNT HOLYOKE C., https://www.mtholyoke.edu/policies/ admission-transgender-students (last visited Jan. 24, 2019). 6. While this Note focuses primarily on the presence of transgender men at women's colleges, not all transgender students at women's colleges necessarily identify as male.
Women's colleges are equally confused about how to formulate policies surrounding nonbinary and genderqueer students at women's colleges, both for the purpose of admissions and for whether they are categorized as "women" throughout their time in college. See required to choose between leaving their schools and being permitted to stay under the condition that they remain closeted. 7 These harms should be critically examined and weighed when considering the rights, obligations, and interests of each party.
Scholars have not yet viewed the relationship between women's colleges and their transgender students through the lens of contract law, which may be helpful for a better understanding of the parties and their interests. Lack of scholarship in this area may be because the relationship between colleges and their students has not always been viewed as contractual. Historically, colleges and universities were understood to be in loco parentis, and were given a wide range of deference over their students. 8 The ability to attend university was considered a "privilege," rather than a "right," and could be revoked at any time. 9 As such, students' complaints over either academic concerns or dismissal due to disciplinary measures were not considered adjudicable in court, regardless of whether these actions were arbitrary and capricious. 10 Over time, the understanding of the student-university relationship has evolved to give a greater number of rights to students, fueled by "a revolution in the relationship between academia and the law" during the second half of the twentieth century. 11 Today, our understanding of the student-university relationship is much closer to that of other contractual relationships, 12 and since "[i]t is generally accepted that the terms and conditions for graduation are those offered by the publications of the college at the time of enrollment . . . they have some of the characteristics of a contract between the parties, and are sometimes subject to civil remedies in courts of law." 13 Although "most courts agree that the contract law of the commercial world cannot be imported wholesale into the academic environment" 14 because the terms of the contract may be difficult to identify, or too vague to enforce, 15 
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protected by "contract law's implied obligations of good faith and fair dealing, [which] hold tremendous potential to accord deference, to preserve institutional autonomy, and to protect students." 16 Express contracts, such as housing forms and financial aid agreements, and implied contracts, such as college websites and course catalogs, can both give rise to causes of action under contract law.
17 Even though the model is not perfect, viewing the student-college relationship through contract law can make it easier to understand the remedies available and the nature and weight of the interests at stake for women's colleges and transgender students.
Section I of this Note discusses the development of women's colleges in the United States and the various approaches women's colleges have taken toward transgender students. Section II analyzes contractual claims that transgender students have against women's colleges in the event of dismissal, for both colleges with ambiguous policies and colleges with policies that explicitly require transgender students to withdraw. It also examines claims that the contract between a women's college and its transgender students should not be enforced either due to unconscionability or public policy constraints, and addresses colleges' possible defenses and counterclaims. Next, Section III identifies the possible contractual claims that cisgender female students could have against women's colleges with ambiguous or inclusive policies toward transgender students. Finally, the Note weighs these claims against each other in consideration of the totality of the circumstances, and concludes that possible harms posed by transgender students to women's colleges and their cisgender students are minimal, while the consequence of dismissal has the potential for much greater harm to transgender students. nineteenth century so that women would be able to access an education comparable to that available to men. 19 From the time of their founding, these colleges purported to provide women with an equal education. They hoped to "provide women with opportunities to be exposed to both classical democratic ideas and pragmatic skills," 20 but they were also steeped in stereotypes about what it meant to be a woman. For instance, "college-educated women were considered more likely to be engaging wives and better mothers, who would raise informed citizens." 21 The number of male-only colleges dwindled as elite men's colleges became coeducational, with the last of the Ivy League universities beginning to admit women in 1983. 22 Fewer women attended women's colleges as the options available to them increased. 23 As Equal Protection doctrine in the United States expanded to include sex as a protected class, the permissible purposes of single-sex institutions changed as well, as they were no longer allowed to rely on sex stereotypes. 24 The most famous Supreme Court cases that dealt with single-sex education, Mississippi University for Women v. Hogan 25 and United States v. Virginia, 26 struck down impermissible models for single-sex education. In 1982, the Court in Hogan held that although "single-sex education affords unique benefits to students," 27 it is important to closely examine the school's reason for applying a gender-based classification. 28 If the goal is America to adopt a policy to admit black students (1835) and the first to grant bachelor's degrees to women (1841) in a coeducational program."). 19. About, VASSAR, https://www.vassar.edu/about/ ("Founded in 1861 to provide women an education equal to that once available only to men."); It became the first of the colleges known as the "Seven Sisters," which were considered the female equivalent to the all-male Ivy League. to "exclude or 'protect' members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate." 29 Nearly fifteen years later in Virginia, the Court acknowledged that "'[p]roviding the option of a single-gender college education may be considered a legitimate and important aspect of a public system of higher education,'" 30 and that "the physical differences between men and women are enduring." 31 It held, however, that "such classifications may not be used, as they once were . . . to create or perpetuate the legal, social, and economic inferiority of women." 32 Both cases rejected the idea that sex stereotypes were a legitimate proxy for qualifications, although neither went so far as to claim that single-sex institutions should cease to exist entirely.
I. History and Development of Single-Sex Institutions
The institutions considered in these cases, of course, were public institutions. Their actions were state actions for the purpose of the Fourteenth Amendment. State public accommodation and antidiscrimination laws, which became increasingly common during the Civil Rights movement, expanded similar protections into the private sphere. 33 Toward the end of the twentieth century, the Supreme Court grappled with exclusionary policies and the associational rights of organizations, recognizing that groups have interests that may require exclusion, but that individuals also have fundamental associational rights.
In Roberts v. Jaycees, two Minnesota chapters of the Jaycees, a national business organization exclusively for young men, began to admit women in compliance with a Minnesota anti-discrimination law. 34 The chapters were subsequently expelled from the Jaycees for violating the organization's national charter. 35 In this case, the Court clarified: "We have long understood as implicit in the right to engage in activities protected by the First Amendment a corresponding right to associate with others in pursuit of a wide variety of political, social, economic, educational, religious, and cultural ends," 36 and that "freedom of association therefore plainly presupposes a freedom not to 29 associate." 37 The Jaycees' associational claim was found to be invalid because, as a broad social organization committed largely to civic engagement, the organization lacked the "deep attachments and commitments to the necessarily few other individuals with whom one shares not only a special community of thoughts, experiences, and beliefs but also distinctively personal aspects of one's life" which the Court found inherently required protection. 38 Conversely, private women's colleges have largely avoided legal challenges based on their exclusion of men. 39 They are, by nature, smaller and more selective than the Jaycees and, as communities, they share the common goal of educating women within a patriarchal society.
Today, of course, women's reasons for choosing a women's college look very different than they did a century ago. Women's colleges attract students by claiming to provide "a unique environment where every student leader [is] a woman, where female role models [are] abundant, where professors [are] far more likely to be women and where the message of women's empowerment pervade[s] academic and campus life." 40 Alumnae of women's colleges "say their experiences gave them a singular benefit: learning and living among a select group of intelligent, ambitious women." 41 They often cite tangible benefits as well: a greater proportion of women's college graduates become entrepreneurs than their peers who attend coeducational colleges, a higher percentage go on to earn their PhDs, and they are several dozen times more likely to earn degrees in math and hard science-fields traditionally dominated by men. 42 Unlike in Hogan, where the all-women's university reinforced the stereotype that nursing was a career exclusively for women, women's colleges today hope to defy pervasive stereotypes that women are less capable of achievements in science, technology, engineering, and mathrelated fields than men.
Students who identify as transgender cite unique reasons for choosing women's colleges. Many choose women's colleges because they be- 
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183 lieve them to be "both psychologically and physically more safe than other colleges." 43 This belief is supported by statistics indicating that a significant portion of violence against transgender people is perpetrated by men. 44 Women's colleges have the reputation of being "liberal, seemingly open-minded space[s]" with a "focus on social justice activism," and are thus appealing to students who are beginning to question their gender identity. 45 The foregoing benefits are tied to colleges maintaining a single-sex status. The importance of maintaining a single-sex status has posed problems, however, for colleges that must interpret evolving societal norms about gender and womanhood alongside historic college policies to determine who is eligible to attend their institutions. This determination has proven difficult not only for deciding whether transgender students are eligible to be admitted into these schools, which is a hotly debated topic in its own right, 46 but also for whether students who transition after matriculation should be allowed to remain enrolled and graduate. 47 Attitudes toward transgender men who attend women's colleges range from hostile to welcoming. One administrator expressed her confusion about the presence of transgender men at her college: "I believe we have a pretty clear statement of mission here, and for the life of me, I don't know why anyone would want to be here who isn't a part of it. Or why they'd want to stay once they decided to change." 48 A more sympathetic administrator spoke of a positive interaction with a trans student at graduation and understanding that he belonged: "So I am sitting by this student at graduation, and it occurred to me that he had made more of a difference than anyone, just by being here, just by staying . . . . And in the moment I realized yeah, he is, just as much as everyone else . . . he's one of ours too." 49 There is also confusion, both for students and administrators, when colleges' policies toward transgender students are vague or not explicitly stated. Students are not sure whether it is safe for them to identify themselves as transgender to college administrators, and administrators are unsure of how to respond to individual transgender students' concerns. 50 To remedy this confusion, individual colleges have begun to create their own policies to address transgender students, and these policies vary tremendously from school to school. A small percentage are fully committed to maintaining their status as a single-sex institution by requiring transgender men to either withdraw or face expulsion from the college. For instance, Bennett's policy tells students: "If a student decides to self-identify as male, the student will no longer be eligible to receive a degree from the college." 51 The language used is noteworthy, as it frames transition entirely as the choice of each individual student.
Other colleges, while sharing Bennett's view that only selfidentified women belong at all-women's colleges, recognize the pragmatic challenges inherent in this view. Hollins University, for instance, defines "sex reassignment" only as when the student "1) undergoes hormone therapy with the intent to transform anatomically from female to male; 2) undergoes any surgical process (procedure) to transform from female to male; or, 3) changes legal name with the intent of identifying as a man." 52 This potentially leaves open the possibility that a transgender student could begin to transition socially, as long as he takes no legal or medical steps toward transition, but it is also incredibly invasive toward transgender students' privacy. Hollins also allows students to stay after beginning the process of "sex reassignment" until they have achieved 64 credit hours, the halfway point to a college degree. 53 Only three women's colleges-Hollins University, Converse College, and 50. See id. at 1174-75. 51. BENNETT COLL., POLICIES AND PROCEDURES EMS 7.02 (Jan. 28, 2017), http://www.bennett.edu/wp-content/uploads/2017/02/Transgender_Admissions_ Policy.pdf ("If a student decides to self-identify as male, the student will no longer be eligible to receive a degree from the College."); see also CONVERSE COLL., STUDENT HANDBOOK 2017-2018 (2017), https://my.converse.edu/ICS/icsfs/20172018ConverseCollegeUNDERGRADUATE StudentHandboo.pdf?target=153a0994-0fcb-4c22-9498-971d4406a3d3 ("the student will not be permitted to continue attending the undergraduate women's program at Converse beyond the conclusion of the term in which Converse determines that sex reassignment has occurred."). 52. Policy on Transgender Issues, HOLLINS UNIV., https://www.hollins.edu/on-campus/ student-life/new-student-info/policy-on-transgender-issues/ (last visited Mar. 7, 2019). 53. See id. (claiming the 64 credit limit is "intended to support the student's transfer to and success at another university.").
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Bennett College-explicitly prohibit men, including transgender men, from graduating. 54 Many other historically all-women's colleges, while continuing to prioritize women's education, have explicit policies that allow students who matriculated as female to obtain a degree regardless of their gender identity or expression. 55 Another common approach, however, is to remain silent on the issue entirely. 56 54. BENNETT COLL., supra note 51; CONVERSE COLL., supra note 51, HOLLINS UNIV., supra note 52. 55. Fifteen women's colleges explicitly state on their websites that they confer degrees regardless of student's gender identity or expression: Schools' policies on transgender students, when explicitly stated either on college websites or in their handbooks, form the basis for colleges' contracts with their students, and are enforceable against both parties in court.
II. Transgender Students' Claims; Colleges' Defenses and Counterclaims
Like all other students, transgender individuals enter college with the belief that if they "abide by and adhere to the disciplinary regulations and the academic standards established by the faculty and the university . . . upon the satisfactory completion of their studies, they will be awarded a degree in their chosen field." 57 Status as female is generally a requirement for admissions into women's colleges, 58 and transgender students have met this requirement by applying and matriculating as female. It is reasonable for transgender students to believe that, once admitted, they will continue to be treated the same as any other student hoping to receive a degree.
This implied contractual understanding is foundational to the relationship between the student and the college or university because the "provision of an educational experience designed to lead to a college degree" in a particular field is what makes college valuable. 59 Courts are aware of the material value of college degrees and have taken the potential of future lost earnings resulting from dismissal into account in cases where the college was found to have acted in an arbitrary or capricious manner, or in bad faith, when dismissing a student. 60 The standard for proving that a dismissal was arbitrary, capricious, or resulted from bad faith is relatively high, but the student can succeed in proving a breach of contract if he can show that the college did not follow its own policies or procedures. 61 Even when the college has followed its own policies and procedures in dismissing a student, that student can succeed in an action against the college if he can show that the college's policies are unconscionable or in violation of public policy. Each of these scenarios is discussed in more detail below.
A. Policies that are Unclear or not Explicitly Stated
In instances where a college expels a transgender student, but that college's policies toward students who begin to transition while already enrolled are either unclear or not explicitly stated, the courts must determine the basis for the dismissal. With regard to a dismissal based on academics, colleges are generally afforded high levels of deference; with regard to a dismissal for a discriminatory purpose, colleges are not afforded deference. 62 The school would most likely argue that the dismissal of a transgender student is an academic decision. There are numerous, welldocumented academic advantages to graduates of an all-female environment; 63 a policy decision that attempts to maintain this specific academic environment can therefore be viewed as an academic decision. In academic cases, the case law favors the college or university: "The United States Supreme Court has written that '[u]niversity faculties must have the widest range of discretion in making judgments as to the academic performance of students and their entitlement to promotion mi c hi g a n j o urn a l o f g e n de r & la w [Vol. 26:175 or graduation.'" 64 This level of deference is given to colleges because college administrators are presumed to know more about academic issues than the courts. 65 This deference also means that a transgender student's claim will be incredibly unlikely to succeed if the court determines that the dismissal was made for academic reasons.
When a decision is determined to be academic, the student must show that it was "arbitrary and capricious, irrational, made in bad faith, or in violation of constitution or statute" to succeed on the claim. 66 In making an arbitrary and capricious determination, the court "does not substitute its judgment" for that of the decision-making body (in this case, the college) and "where there is room for two opinions, action is not arbitrary or capricious if exercised honestly and upon due consideration." 67 This is a very high standard for a plaintiff to meet. A wide range of policies toward transgender students exists, and many women's colleges draft their policies toward transgender students after years of deliberation. 68 Even colleges without policies that explicitly address transgender students could cite their general mission and goals as a women's college as an implicit contract by which students are bound. A court would be unlikely to find that colleges have acted in an arbitrary or capricious manner in such a case. Similarly, plaintiffs will not succeed 64 Catherine University now has a transgender policy available on his website , see supra note 55, and Alverno College has fully reversed its former policy requiring transgender students to withdraw, and now explicitly allows all students to graduate regardless of their gender identity or expression, compare ALVERNO COLL., supra note 55, at 18 ("However, your decision will mean that you will no longer qualify to earn an undergraduate degree from Alverno or live in the residence halls because we offer degrees to individuals who identify as women"), with ALVERNO COLL., BUILDING A COMMUNITY OF LEARNERS: A COMMUNITY GUIDE & STUDENT HANDBOOK 10 (2018-2019 ed. 2018), https://www.alverno.edu/campuslife/studentaffairs/civility/Student%20Handbook% 202018-2019.pdf) ("students whose gender identity changes after admission are encouraged to persist through graduation, experiencing the personal and academic support each student deserves from an Alverno education"). The high level of deference traditionally given to colleges' expulsion decisions is avoidable if the court determines that the college's decision was not academic, but rather, made for a discriminatory purpose. The decision at issue in such a case is not purely academic, as it is unrelated to the student's academic performance. Instead, it involves an otherwise qualified student who is dismissed solely on the basis of his gender identity. In such a case, the schools attempt to discriminate against transgender students because of their gender identity, essentially requiring that they remain closeted until graduation and punishing them for coming out as transgender if they do not. Colleges have no control over whether their students are transgender; their options are either to expel students who do not conform to sex stereotypes or make changes to their policies to be more inclusive of them.
Dismissed transgender students' most viable claim that their college breached its contractual duties may be to argue that the college's dismissal of a student on the basis of gender identity is a violation of federal or state law. If the student can make this showing, he can succeed regardless of whether the decision was made for an academic reason, because colleges are required to follow relevant state and federal laws. 70 The most likely possibilities for laws upon which a transgender student could rely for this argument are Title IX, which prevents educational institutions from discriminating based on sex, and state and local anti-discrimination laws, some of which explicitly prohibit discrimination based on gender identity. With regard to Title IX, multiple circuits have ruled that discrimination against transgender individuals is impermissible sex discrimination under federal antidiscrimination laws such as Title VII and Title IX, but these rulings are not unanimous and the Supreme Court has yet to speak on this issue. 71 Certain states and municipalities have anti-discrimination provisions 69 that explicitly prohibit discrimination based on gender identity. 72 Women's colleges, of course, are in various jurisdictions, and most states do not protect students from discrimination based on gender identity. A transgender student's Title IX claim would rely on a Price-Waterhouse theory of sex discrimination, which is about sex stereotyping as discrimination. In Price-Waterhouse v. Hopkins, the Supreme Court held that employment discrimination based on the plaintiff's failure to comply with social stereotypes about her sex violated Title VII. 73 Similar claims have been successful in Title VII litigation, on the basis that Title VII's protections extend to transgender plaintiffs who have endured adverse employment action due to the employer's perception that they failed to conform to stereotypes in behavior and appearance that are consistent with the plaintiff's birth sex . . . a plaintiff's nonstereotypical presentation of one's biological sex can be the basis of protection, and have been able to fit transgender plaintiffs into this mold. 74 A parallel argument that colleges are prohibited from discriminating against transgender students could be made under Title IX, since transgender students, by existing as trans men, necessarily fail to conform to stereotypes about their birth sex, such as the stereotype that all individuals who are assigned female at birth will continue to identify as female throughout their lives. 75 One scholar has argued that Title IX protects all current students, regardless of their gender identity, even at women's colleges, and that if a women's college expelled a student for being transgender, "it would clearly violate Title IX, which permits private institutions to refuse to admit male students, but does not permit lawfully expelling them." 76 The Title IX exemption for private colleges that take federal funds is limited to admissions; as such, discrimination against current students is impermissible. Making a claim that the im- .
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plied or explicit contract is illegal under Title IX provides an additional avenue of redress for dismissed transgender students. The college's likely response to a claim that its contract is illegal under Title IX would be that, rather than being discriminatory, dismissal of transgender students is the college's way of recognizing and accepting transgender students' gender identities. In fact, some colleges' policies have explicitly made this argument. 77 Transgender men, by arguing that they should remain at women's colleges, are claiming that they should be allowed to remain at spaces which explicitly exclude cisgender men. 78 This response puts the transgender student in a double-bind. For a transgender student to argue that he should be legally protected based on his status as transgender, he must make clear that he wishes to be recognized as transgender and treated in accordance with his gender identity. Previous transgender litigants hoped to be treated in accordance with their gender rather than the sex they were assigned at birth, and their discrimination claims arose from the treatment they faced as a result of their failure to conform with their birth sex. 79 The problem with drawing a parallel between such cases and a transgender student's claim in this instance is that transgender men attending women's colleges, on the one hand, wish to be treated in accordance with their birth sex rather than their gender for purposes of attendance. On the other hand, they also require accommodations such as housing, bathrooms, and name and pronoun usage in accordance with their gender. The college may argue that it is unable to honor both wishes simultaneously.
The Obama administration's updated Dear Colleague letter on Title IX lists the accommodations that schools are expected to put into place for trans students. 80 These include allowing a student to participate in and access "sex-segregated activities and facilities . . . consistent 77. See, e.g., ALVERNO COLL., supra note 55, at 18 ("When persons take decisive steps to change their identity . . . we will recognize the integrity of your self-expression as male. . .However, your decision will mean that you no longer qualify to earn an undergraduate degree from Alverno.") (this is from the 2016-2017 handbook, and is no longer the policy of Alverno College); Policy on Transgender Issues, supra note 52 ("in an effort to recognize and honor the choices of individual students . . . ."). 78. ALVERNO, supra note 51; HOLLINS UNIV., supra note 52. with their gender identity." 81 At coeducational institutions, equal accommodations for both sexes presumably already exist, as mandated under Title IX. At a college designed entirely for one sex, creating equitable accommodations for all genders is more difficult because accommodations for both sexes do not already equitably exist at single-sex institutions. Furthermore, at an institution that is founded specifically for the education, growth, and leadership of women, accommodation of male students seems antithetical to the mission. The Trump administration, of course, has rescinded this guidance, and leaves much more discretion up to local schools and states, so the accommodation argument may be moot. 82 The rescinded guidance may also mean that transgender students who remain at women's colleges will entirely lack support and accommodation, since colleges are no longer required to consider the specific needs of transgender students under the new guidelines.
Despite the debate about the logistics of accommodations, a number of students have brought up the argument that trans men have had very different experiences than cis men, and thus may have a place at a women's college. One anonymous student at Smith College argued: For many trans men, sexism and misogyny does not end once they come out . . . Allowing trans men access to this space does not detract from Smith's emphasis on women. I suggest that any person who has experienced womanhood, regardless of current gender identity, should be welcome here. 83 Another sought a more inclusive definition of the concept of women's colleges:
By accepting transgender students, the college is not becoming a co-educational institution. All of its students were, or still are, women. They are invested in the rights and education of women, and they deserve the ability to attend a college that caters to such interests. Although sex may still define 81 
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193 us, we now have the opportunity to pick the definition that fits us. 84 Many trans men would reject being described as former women, 85 but to argue that transgender men are the same as cisgender men in every respect would ignore the reality of each group's lived experience. One anonymous trans man at Wellesley College explained: "'We were raised female, we know what it's like to be treated as females and we have been discriminated against as females. We get what life has been like for women.'" 86 Women's colleges exist to "dissipate . . . traditional gender roles," 87 and transgender students may uniquely benefit from, and contribute to, this environment. 88 
B. Policies that Unambiguously Require Dismissal
Traditionally, expulsions are upheld when the grounds for dismissal are reasonable as defined by the college, and the burden is on the student to show that expulsion was unreasonable. 89 Reasonableness can be found even if the cause for dismissal is not stated anywhere in the college's written materials. 90 This level of deference from the courts incentivizes colleges to create vague policies, which makes it even more difficult for transgender students to make a claim. A significant number of women's colleges have chosen not to articulate any policy toward 84 1996) ). 88. See Padawer, supra note 6; Brown, supra note 41; Wofford, supra note 42; infra Section II for discussion of the unique role of transgender students who attend women's colleges. 89. See Buchter, supra note 9, at 264. ("The second major divergence from general contract law occurs when there are either no written provisions governing discipline or else the provisions are unclear or ambiguous. In these situations, courts have required the student to prove that the university's unilateral action was not within the terms of his agreement, as interpreted by the university.") 90. Id. at 265; see also id. at 263-64 (discussing courts' tendencies to uphold waiver clauses even if they had not been read or understood by the student, in contrast to other contracts).
mi c hi g a n j o urn a l o f g e n de r & la w [Vol. 26:175 transgender students whatsoever, 91 which could result in expulsion decisions being left up to the whims of individual college administrators, as there is a wide range of ways to reasonably interpret the absence of a policy.
It is more difficult to make the argument that a college has breached an implied or express contract with a student when the text of the contract is unambiguously in the college's favor; for instance, when the college explicitly states that it only confers degrees upon women. 92 In this case, not only will the college argue that it has not breached its contractual obligations to transgender students by requiring them to withdraw, but the college is likely to have a persuasive counterclaim that the student has breached the contract. The policy's explicit terms make clear that, by beginning the process of transitioning, the trans student has broken the rules. The 2015-2016 version of Converse College's handbook makes its policy clear: "Since Converse College holds students accountable to the established Honor Code, misrepresentation of any application materials or attempts to conceal sex reassignment, is considered to be fraud; thus, the matter will be considered a violation of the honor tradition." 93 It would be nearly impossible for a transgender student to argue there is any way to interpret the contract in his favor when the language is that clear.
Courts may also treat dismissal of transgender students similar to dismissal for misconduct. Colleges can prescribe standards for social misconduct within legal and constitutional limits, 94 but colleges should feel uncomfortable with this line of argument because it requires telling someone that his very existence, including an aspect of his life that he has no control over, is misconduct. Framing transition as the choice of an individual student, as Bennett College's handbook does, 95 rather than recognizing gender identity as an innate characteristic, allows colleges to feel more comfortable treating transition as misconduct. This is problematic because gender identity is not a choice.
In circumstances where a college's policy unambiguously requires dismissal, a transgender student could still have a claim against his col- 
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lege, but he would need to make a persuasive argument that the contract should not be enforced at all. There are two major avenues that a transgender student could use to void any sort of implied contract that would prevent him from coming out while in college. First, the contract could be deemed void as a matter of public policy. Second, the terms of the contract could be considered unconscionable. In either of these cases, which are discussed in more detail below, the transgender student would be permitted to remain at the college until graduation regardless of an explicit statement to the contrary on the college's website.
Alternatively, the student could argue that monetary relief, rather than specific performance, may be appropriate for expulsion cases based on a student's gender identity or perceived transition. Monetary compensation would allow the college to enforce policies that it believes to be appropriate, while recognizing the high cost that enforcement has on transgender students. Monetary relief has been successfully granted in prior expulsion cases. For instance, in Russell v. Salve Regina College, a nursing student was unable to complete her nursing degree in four years because she was expelled for failure to comply with a weight loss program, and the institution to which she transferred required her to complete an extra year of studies. 96 The court required the college that expelled her to compensate her for one year of lost wages. 97 Transgender students may have a similar claim. Colleges have degree requirements that vary tremendously, 98 and students who are forced to transfer may be required to take additional general education or other required classes in order to graduate, 99 which may require more time in school than if the student had been able to remain at his initial college. This extra time has a high marginal cost to students, not only because of high tuition and living costs, but because of the opportunity cost of having to spend an extra semester or year in school rather than being able to earn money working full time.
Additional costs may be accrued due to loss of scholarships, whether need-based or merit-based. ning the process of transitioning will result in exclusion from their chosen college may be less likely to disclose relevant information to school counselors, who will then be unable to provide them with the support they need.
Mental health support is not limited to school counseling, but extends to the entire college environment. Transgender students are more likely than other students to be the victims of verbal and physical harassment, and students who experience high levels of harassment often suffer academically as well. 106 A study of transgender college students found that resources, such as gender-neutral restrooms and recreational facilities, knowledgeable faculty and staff . . . student groups for transgender students, a well-funded GLBT [gay, lesbian, bisexual, and transgender] center, and responsive student affairs professionals, are important for transgender students to feel welcomed on campus, as well as for non-trans people to educate themselves about the issues confronting transgender students. 107 Women's colleges can be very supportive, open environments, and college is a formative time for young adults, often the first time they have lived away from their parents. Dismissing a transgender student may rob him of the only support system that he has at a critical period of his life, not only because of the networks he will have developed while at college, but because parents and family members are not necessarily supportive.
A policy that inherently requires students to remain closeted has other implications. The college is able to exert a huge amount of control over transgender students because of the leverage it has over their future. Controlling students' ability to come out of the closet is especially intrusive, and incompatible with colleges' obligations of good faith and fair dealing, which requires behavior consistent with "common standards of decency, fairness, and reasonableness, and with the parties' agreed-upon common purposes and justified expectations." 108 Voiding a mi c hi g a n j o urn a l o f g e n de r & la w [Vol. 26:175 college's policy based on public policy is a way that courts can intervene and try to reduce the leverage colleges have over their students.
Unconscionability Arguments
A similar but distinct claim expelled transgender students could make is that the contract should be voided due to unconscionability. For a contract to be unconscionable, it must "includ[e] an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party." 109 The Uniform Commercial Code specifically allows courts to refuse enforcement of contracts that were unconscionable at the time they were made. 110 Contracts must be both procedurally and substantively unconscionable to be unenforceable. 111 Procedural unconscionability means that problems arose from the bargaining process and the formation of the contract, suggesting a "lack of a real and voluntary meeting of the minds," whereas substantive unconscionability refers to "unfairness in the terms of the contract itself." 112 There is a very wide knowledge gap and power imbalance between the college and its prospective students. Since colleges create the terms of the contract, the student entirely lacks bargaining power and can simply choose to accept or reject the terms of the contract as outlined by the college. That a contract is one of adhesion is not, itself, sufficient to prove unconscionability, 113 but it is an important element when combined with other factors. The information available to each party is also relevant. For instance, if students do not know of their identity as transgender upon entering into the contract, then they are not able to make a meaningful choice when considering the full implications of an exclusionary policy. Their inability to make a meaningful choice suggests that the contract lacks a meeting of the minds.
Not every transgender person knows of their gender identity from a young age, and many come out later in life. According to a survey of self-identified transgender individuals, 29 percent of individuals first began to question their gender identity between age 16 and 20, 10 percent when they were between 21 and 25, and 8 percent when they were 26 
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or over. 114 These numbers indicate that a significant number of trans people are not aware of their transgender status when they first enter college, given that most people begin college around age 18. The same survey asked respondents when they first began the process of transitioning, which it defined as beginning to live "full-time in a gender other than that on their original birth certificate." 115 Forty-three percent of respondents reported they began to transition between the ages of 18 and 24. 116 The majority of college students fall within this age range. 117 While these statistics may not be entirely accurate because of selection bias and a small sample size, they suggest that there is significant procedural unconscionability in the contract. The process can hardly be fair to transgender students when they lack the information necessary to make an informed decision. Colleges' transgender policies, when they exist at all, are not necessarily readily available to prospective students. 118 And, given that a large percentage of incoming students who later come out as transgender have not yet begun to question their gender identity, they are unlikely to look for this information. Current students and alumnae have a certain amount of power over college policies, but there is often very little that current students can do to change college policy at the moment they face expulsion.
The substantive unconscionability argument rests on the unfairness of the terms of the contracts themselves, which mandate excluding otherwise qualified students based solely on their gender identity or perceived transition. To prove substantive unconscionability, students would likely make the same claims regarding anti-discrimination laws and Title IX as under a public policy or illegality claim.
In sum, there is a wide range of contractual claims that transgender students can bring against their colleges' exclusive policies. They could argue that the college violated a state or federal law, or that the contract itself was unconscionable or violated public policy. These claims have varied possibilities of success. 
III. Not What We Signed Up for: The Cis Student's Claims
From the perspective of some female students who specifically chose a women's college, either for academic or for personal reasons, a college's decision to allow students to remain after beginning to transition to male can meaningfully alter both the academic environment and the entire concept of what it means to attend a women's college. Like their transgender peers, cisgender female students who attend women's colleges maintain a contractual relationship with the college, and those students may also face harms if these contractual terms are breached. As such, the same analysis as that given to transgender students' claims should be applied contractual breach claim made by cisgender students. This Section analyzes the claims that cisgender female students have against women's colleges that confer degrees upon transgender men as well as colleges' defenses to these claims.
Courts have held that certain advertisements made to students, either on college websites or through college brochures, can be considered implied-in-fact contracts, and that colleges can be held to these terms. 119 Oral representations made by college officials can be binding on colleges as well. 120 Emphasizing the benefits of women's education by extolling the inherent value of sisterhood and leadership, both in the conversations that often occur between admissions counselors and prospective students and in literature that is sent to high school girls to encourage them to apply, would certainly meet this criteria. One woman explained her reasoning for attending an all-women's college:
Sisterhood is why I chose to go to Wellesley . . . You come here thinking that every single leadership position will be held by a woman: every member of the student government, every newspaper editor, every head of the Economics Council, every head of the Society of Physics. That's an incredible thing! This is what they advertise to students. But it's no longer true. And if all that is no longer true, the intrinsic value of a women's college no longer holds. 121 If administrators of women's colleges erase and ignore the presence of trans students who attend their colleges, have leadership roles, and graduate from women's colleges, they are being dishonest not only to 119. KAPLIN & LEE, supra note 8, at 344; see, e.g., Buchter, supra note 9, at 258. 120. See KAPLIN & LEE, supra note 8, at 347-48. 121. See Padawer, supra note 6.
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current students who care about trans visibility and transgender issues on campus, but to all prospective students who are interested in attending a women's college. Colleges have an obligation of good faith and fair dealing inherent to implied contract law. 122 By minimizing or deliberately refusing to acknowledge the presence of transgender men on campus and claiming to be a college exclusively for women, colleges have materially misrepresented important aspects of their campus to female students who wish to attend a college exclusively for women.
In rebuttal, colleges will likely point out the flexibility that courts have afforded them in revising and modifying the terms of implied contracts, consistent with the high level of deference given to them for academic purposes. 123 Information available in college handbooks and on college websites changes often with updated policies and when new information becomes available, and handbooks often explicitly state that they are subject to change at any time. 124 They may further argue that multiple women's colleges have become completely coeducational, even within the past few years. 125 Students at these colleges may well have chosen a women's college for very specific reasons, but changing circumstances required a change in policy.
The economics of higher education often require colleges to make difficult, and sometimes unpopular, decisions. One study estimates that only three percent of female high school seniors even consider applying to an all-women's college, 126 and women's colleges are feeling the effects of their declining popularity. In 2015, Sweet Briar College, a women's college in Virginia, nearly had to close its doors. 127 It was only due to tremendous alumnae support and the outreach efforts of women's colleges across the nation that Sweet Briar was able to remain open. 128 Other colleges want to avoid similar events occurring at their schools. Opening their doors to double the potential applicants may prevent colleges from being forced to close entirely. There is, however, a significant difference between altering terms of an agreement and simply breaching the initial agreement. Changing the terms of an agreement because of unanticipated circumstances is not a breach of good faith and fair dealing, as it does not result from dishonesty during the formation process. Misrepresenting the current conditions of the college to prospective students, on the other hand, does.
When a cisgender student, relying upon false information that was provided to her by the college, enters into an agreement to her detriment, she may meet the legal requirements for promissory estoppel, even lacking a formal contract. The concept of promissory estoppel can be explained thus: "A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee . . . and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise." 130 For the student to prevail against the college, she must prove both that she has been induced to take action based on a promise that the college has made and that lack of enforcement is in some way unjust. The first element is relatively easy to satisfy, as the student can most likely argue that she was induced to apply to college based on the promise that it existed exclusively for the education of women, and that single-sex colleges confer unique benefits on their students. To claim that lack of enforcement of the college's promise is unjust, the cisgender student must be able to prove that she is harmed in some way by her reliance on this promise.
Cisgender female students likely have a stake in material aspects of the women's college experience in addition to the notion of sisterhood cited by the frustrated Wellesley student. Women's colleges tout their longstanding traditions and robust alumnae networks, but students at women's colleges also benefit from a unique academic environment, where their voices are more likely to be amplified than in traditional coeducational classrooms. They may also have concerns about the effects of transgender students on programs such as housing.
One area that cisgender female students may claim harm is by the presence of male-identified transgender students in the classroom. To prove this, they must be able to show that the educational experience has been meaningfully altered. In United States v. Virginia, the court de- 
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termined that, "'with recruitment,' VMI could 'achieve at least 10 percent female enrollment'-a sufficient 'critical mass' to provide the female cadets with a positive educational experience." 131 Presumably, this meant that if fewer than 10 percent students at VMI were female, the environment would still be viewed as entirely male-dominated, and the small number of female students would not make the university meaningfully coeducational. The scientific basis for the 10 percent threshold is unclear, but the idea that there is a tipping point that fundamentally changes the nature of a single-sex institution seems plausible.
Assuming, arguendo, that a critical mass of men is required to materially alter the women's college environment, the presence of a small number of transgender men will not achieve this tipping point. The exact number of transgender men currently attending women's colleges is unknown, as most individual colleges do not collect this data and there has been no national attempt to gather this information. According to one study conducted at Mills College, however, only three to five out of every 1,000 enrolled students identify either as transgender or as something other than the gender they were assigned at birth. 132 If the numbers are anywhere close to this at other colleges, it comes nowhere near the tipping point recognized in Virginia.
Additionally, a significant number of women's colleges already allow men to take classes there as part of exchanges or consortia. 133 This factual distinction is part of why the university's argument failed in Hogan, where men at the Mississippi University for Women were permitted to audit nursing classes but were not allowed to receive degrees, which undermined the university's claim that the women in the nursing school were "adversely affected by the presence of men." 134 A classroom need not be necessarily be made up of 100 percent women to gain the benefits of women's colleges. Some studies have found that even having a classroom of "mainly" women "result[s] in those students participating more actively in the classroom, and reporting higher levels mi c hi g a n j o urn a l o f g e n de r & la w [Vol. 26:175 of active learning, higher order thinking, and more academic challenge throughout their four years than women in coeducational settings report." 135 The benefits of single-sex education to young women are numerous and well-documented. 136 Logically, the removal of these benefits can cause harm, but there does not seem to be a clear line where these benefits cease to exist. For this reason, harm would be difficult for a cisgender student to prove.
A more practical concern is that of housing. Women's colleges are specifically designed to house only one gender, and traditional dorm setups include shared hallway bathrooms, which are also traditionally segregated by sex. One transgender man at Bryn Mawr admitted that his presence in the dorm hallways after he began using masculine pronouns and taking hormones made other students uncomfortable. 137 A student at Wellesley similarly noted that he stood out significantly on campus:
When he swiped his Wellesley ID card to get into friends' dorms, the groundskeepers would stop him and say, "You can't go in there without a woman to escort you." Residential directors who spotted him in the dorm stairwells told him the same thing . . . . When he tried to explain he was a Wellesley student, people sometimes thought he was lying. 138 Cis female students may feel uncomfortable sharing spaces with students who identify as male, and transgender men similarly feel uncomfortable being treated as though they do not belong in their living spaces and on campus. Discomfort surrounding the presence of transgender men also makes roommate assignments more difficult. It is ostracizing to tell transgender students they need to live in single dorm rooms when this is not required of other students, but it is also problematic to tell cisgender women that they are required to share their dorm rooms, which are by nature very intimate shared spaces with little privacy, with transgender men, when they would never be required to do so with cisgender men.
In Hack v. the Presidents and Fellows of Yale College, Orthodox Jewish students sued Yale College for requiring unmarried freshman and sophomore students to live in coeducational student housing, which they claimed was a violation of their sincerely-held religious beliefs. 
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Although the plaintiffs lost in this case, it was only because Yale was deemed not to be a state actor. 140 A student at a women's college with a similar claim may be able to make a different argument, such as the promissory estoppel argument outlined above, if she relied on the existence of single-sex housing at a women's college, whereas the plaintiffs in Yale had no such expectation at a coeducational institution. The harm in both cases may be the same, since women with similar sincerely-held religious beliefs that require sex segregation may choose to attend women's colleges.
In colleges where living on campus is not mandatory and offcampus housing is readily available, the harm to students is likely to be minimal. Cisgender women are easily able to move elsewhere if they are uncomfortable with the concept of living with transgender men, and transgender men who are uncomfortable with the way they are perceived by their fellow students are similarly able to move somewhere that may better accommodate their individual needs. A significant number of women's colleges that allow transgender men to remain enrolled require their students to live in on-campus housing for all or part of their time as students. 141 A policy that limits students' ability to move off-campus and also allows transgender men to remain enrolled forces students into a coeducational housing environment. Many students, both cis and trans, may be uncomfortable in such an environment. Depending on whether a court determines that a female student is harmed by these policies, she may be able to succeed on a promissory estoppel claim.
The idea that women's colleges have unique cultures and environments may seem insignificant, but this idea merits discussion because it is often an important factor for the women who choose to attend these colleges. Transgender students often feel hostility toward language used by their colleges that excludes them as members of their communities. 142 Female students at women's colleges that explicitly allow transgender men to graduate feel unable to talk about the uniqueness of their experience attending a women's college for fear of alienating their transgender classmates. 143 There is incredible pressure for them to deemphasize the women's college experience in favor of more inclusive language. Transgender alumni may feel disconnected from their alma maters because of their identity as women's colleges. One transgender Bryn Mawr graduate wished to distance himself from Bryn Mawr because he wanted to live "normally" without having to explain his gender identity. 145 Although he chose to remain at Bryn Mawr rather than transferring to another college, he found it difficult to "come to terms" with his status as a graduate of a women's college. 146 A trans student may feel uncomfortable with his degree from a women's college because it outs him as transgender in perpetuity. Job applicants almost always include educational background on their resumes, and there is no way for a transgender man to list his degree from a women's college in a job application without opening himself up to the possibility of awkward questions or harassment.
Similarly, women's colleges try to distance themselves from their transgender graduates because they wish to maintain their image as a women's college. 147 Expelling transgender students would not prevent the same problems from occurring when graduates come out as trans men after graduation. It would, however, maintain the campus culture for current students.
Cisgender students and alumnae may not necessarily be materially harmed by these tensions, but the college's reputation may be damaged by accommodating and granting degrees to people who might become openly hostile toward their stated mission and purpose and have no desire to be affiliated with it after graduation. For transgender men to truly be accommodated, they must be accepted as members of the community for who they are, and not as "interchangeably female." 148 Women's colleges are designed specifically for women. For this reason, they may not be the best places for transgender men to begin the transition process. Many women's colleges, regardless of whether they explicitly require transgender students to transfer, have policies that state that they will assist students in the process of transferring to another school. 149 Helping students transfer also seems to be a major conflict of interest for a college that cares about its reputation. Colleges' rankings often include factors such as four-year graduation rates, so students transferring out at 145. Brymer, supra note 3, at 155. 146. Id. 147. Id. 148. See Marine, supra note 20, at 1175. 149. For example, Hollins University, Alverno College, and Wesleyan College allow students to graduate after beginning the transition process, but still say they will assist with the transfer process.
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high rates may damage the college as well as its alumnae and the students that remain. 150 The remedies available to cisgender students are also unclear, because much of their claimed harm does not seem readily monetizable. When a student is expelled, as is the case for transgender students at some women's colleges, tuition differences and opportunity costs of being required to transfer are relatively easy to calculate. Losing the unique aspects of being educated at a women's college, on the other hand, cannot be easily measured. There is not sufficient data comparing transinclusive women's colleges with trans-exclusive women's colleges, nor would such a comparison be helpful given the large number of independent variables. It is also not clear what exactly cisgender female students want from the schools. A remedy of specific performance would require immediate expulsion of all transgender students. Such a remedy seems not only drastic, but incredibly unlikely.
The main areas where harm to cisgender students has been shown are most likely remediable with a less drastic solution. Students should either be permitted to live off campus or in single-person dorm rooms, or a policy should be enacted that allows students more freedom in choosing their roommates. Information about the college's transgender policy and the presence of transgender students should be available and accessible, and administrators should avoid misleading prospective students about the existence of trans students. These solutions would address the cisgender student's claims without unduly burdening an incredibly vulnerable population.
Conclusion
The interests of a women's college to remain single-sex inherently conflict with the interests of transgender students who attend these colleges. Cisgender students who feel strongly about attending a women's college may have competing interests as well. A solution that fully satisfies all parties involved does not appear to exist, and all parties are harmed to a certain extent regardless of the college's policy, or lack thereof. Weighing these harms against each other and evaluating them through the lens of existing contract law is not an easy task. We should not discount the frustration that cisgender female students feel when, after living in a patriarchal society for their entire lives and entering an environment that they have been told is solely for women, they are once again pushed to the side to accommodate men. With that said, the small number of transgender students who attend women's colleges is unlikely to create a tipping point that materially alters the stated purposes and goals of women's colleges. Colleges can maintain their focus on women and retain their unique traditions without a blanket exclusionary policy toward transgender students, and many women's colleges have successfully embraced the presence of transgender students on campus without becoming fully coeducational or sacrificing their reputation as a women's college. Colleges can also encourage transgender students to evaluate whether their own goals align with those of the college, which is easier to do when students feel able to be open and transparent about their gender identity with college administrators without fear of dismissal.
Women's colleges today face a strange reality. They must balance their public reputation as women's colleges against internal conflict between students, while attempting to remain relevant in the 21 st century. Their duties to cisgender alumnae who have the potential to donate substantial amounts of money to the college, current students, and prospective students often conflict. Furthermore, they struggle to create a supportive and inclusive environment for all students while remaining true to their purpose as colleges designed solely for women. Colleges also need to understand the consequences of their choices; the reality is that transgender men will not cease to exist no matter how strictly their presence is policed. Colleges may be able to better balance their obligations if they understand the possible contractual claims against them and the outcomes of these claims.
Unlike the possible harms facing women's colleges and cisgender female students at women's colleges from the presence of transgender men on campus, the harms that transgender students face when they are required to withdraw from college are tangible, measurable, and monetary. For this reason, their claim comes out stronger in the balancing test. Colleges should not require transgender students to transfer as soon as they come out as transgender or soon thereafter, nor should they be required to meaningfully alter their purpose or mission to deemphasize the education of women.
